TOPICS

ADA

- employees “perceived
as disabled”

ADEA

- substantially younger

Family Medical Leave

- Leave for military
families

NLRA

- concerted protected
activity

OSHA

- No feasible method of
accident abatement

Wage and Hour

- Minimum overtime
requirements

TERM OF THE WEEK
BFOQ

For more information or to ask
a question about any of the
covered topics, please visit:
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Wage and Hour

One of the most difficult parts of wage and hour compliance is
determining when an employee qualifies to be exempted from overtime.
The Fair Labor Standards Act specifically exempts six categories of
employees from its overtime provisions: executive employees,
administrative  employees, professional employees, computer
employees, outside sales employees, and highly compensated
employees. However, regardless of whether your employees fall into
one of these categories, as a result of the DOL’s 2004 FairPay Overtime
Initiative, if they do not receive an annual salary of at least $23,660
(%455 per week), they cannot be exempted from overtime pay. A quick
review of payroll records to ensure that all your currently exempt
employees are meeting the minimum salary requirements will help
ensure FLSA compliance.

Family Medical Leave

Congress recently passed the National
Defense Authorization Act (NDAA). One
of the purposes of the Act was to provide
some relief and protection to the families
of our Armed Services men and women.
As a result of the NDAA, employers are
now required to provide up to 26 weeks >
of unpaid leave to the spouse, son, daughter, parent or next of kin to
care for a “member of the Armed Forces, including a member of the
National Guard or Reserves, who iss undergoing medical treatment,
recuperation, or therapy, is otherwise in outpatient status, or is otherwise
on the temporary disability retired list, for a serious injury or iliness.

Term of the Wee k
BFOQ — Bona Fide Occupational Qualification

It is a defense an employer may assert to overcome a finding of
intentional discrimination. The BFOQ must be reasonably necessary to
the normal operation of an employer’s business to justify discriminatory
actions or policies, a standard that is more difficult to prove than it
sounds. A BFOQ may be asserted in discrimination cases involving age,
sex, national origin, and religion. It may not be asserted in cases
involving race or color discrimination.




OSHA

OSHA (or your state’s
equivalent agency) is mainly
responsible for enforcing the
General Duty clause of the
Occupational Safety and
Health Act. The General
Duty clause states: “Each
employer shall furnish to each
of its employees conditions of
employment and a place of
employment free from
recognized hazards that are
causing or are likely to cause
death or serious injury or
harm to its employees.” One
of the factors OSHA must
prove to show an employer
breached its General Duty is
there was a feasible and
useful method of abatement
that could prevent injury.
Employers can protect
themselves from  OSHA
liability by ensuring that all
safety standards and
equipment are current with
OSHA and industry
standards. Doing so will go a
long way to help establish
that there was no other
feasible or useful method of
abatement, and thus, defeat
potential OSHA liability.

ADA

The Americans with Disabilities Act (ADA), like many employment-
based laws, can be very treacherous. For example, the ADA does
not only protect employees who are truly disable, as defined by the
law, but it also protects employees who their employers perceive
have disabilities. Therefore, an employer does not have a defense
to an ADA suit by simply proving that the employee does not
actually have a disability. The employer may be stuck also having
to prove that it did not perceive the employee to have a disability.
Take care to train managers and supervisors to be careful not to
make statements that may be construed as implying an
employee’s performance is suffering due to a disability.

ADEA

For the Age Discrimination in Employment Act (ADEA), age is
relative. For example, say an employer fires a 40 year-old
employee and hires a 39 year old. Clearly the 40 year old falls
within protection of the ADEA and the 39 year old does not.
However, regardless of the protected status of the 40 year old, he
will not be successful against the employer in an ADEA suit. The
reason why is because not only does an employee have to be 40
or older in an ADEA claim, the employee they are claiming
replaced them must be substantially younger. Although courts
differ on what the age difference must be to support a claim of
substantially younger, no court has found an age gap of fewer
than three years constitutes the gap required.

NLRA

The National Labor Relations Act (NLRA) is most frequently
associated with union and union activity. What some employers
don’t realize is that the NLRA extends to more than just union
activity. Part of the NLRA also covers employee action known as
protected concerted activity. This means in most instance when
two or more employees who jointly engage in some sort of activity
to improve the terms and conditions of their employment, the
employer cannot take any adverse employment action against
them because of that joint activity. One of the most common ways
employers violate the act in relation to concerted protected activity
is maintaining policies that prohibit employees from discussing
their wages. Because such a policy discourages employees from
exercising their legal right to group action, the policy violates the
Act.

A QUICK REMINDER

Your state, as well as the federal government, requires you to
post certain information at your workplace. To ensure you have
the required information posted at your workplace and that it is
up to date visit:

www.employmentlawhandbook.com/Postings.html
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